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in an action by him as administrator, when his neglect is a contributing 
cause of the injury. 

This question has never before been directly passed upon in New York, 
but this result is in accord with the decisions of other States. Bamberger v. 
Ry. Co., 95 Tenn. 18; Wolf v. Ry. Co., 55 Ohio St. 517; Tiffany, Death by 
Wr. Act, sees. 69-71; Beach, Contrib. Neg., sec. 44; Shearm & R., Neg., sec. 
71. Under the view taken by these authorities the question is whether the 
beneficiary shall be allowed to profit by his own wrongful act, and the doctrine 
of imputed negligence laid down in HartHeld v. Roper, 21 Wend. 615, does 
not apply. Metcalfe v. Ry. Co., 12 App. Div. 147. But where the cause of 
action is considered a survival of the child's right, damages are a part of 
the child's estate, and are cast on the beneficiary by operation of law; the 
parent's negligence in such case could only effect his recovery as sole ben- 
eficiary by applying the doctrine of HartHeld v. Roper, supra. Ry Co. v. 
Groseclose's Adm'r., 88 Va. 267; Wymore v. Mahaska Co., 78 la. 396. In 
New Jersey the court was evenly divided over the question. Consolidated 
Traction Co. v. Hone, 59 N. J. L. 275. 

Dower — Allotment — Exoneration of Husband's Alienee. — Longshore 
v. Longshore et al., 65 N. E. 1081 (III.). — Held, where a husband has 
aliened land with warranty, a court of equity will exonerate the alienee by 
alloting dower for the whole estate out of the descended lands whenever 
they are of sufficient value. 

This question is a new one in this court, and does not seem to have 
been passed upon elsewhere except in New York and Kentucky. Wood v. 
Keyes, 6 Paige 478; Richmond v. Harris, 102 Ky. 389. But the decision is 
in accord with recognized equitable principles. 

Eminent Domain — Delegation of Power — Public Use. — Fallsburg 
Power and Mfg. Co. v. Alexander, 43 S. E. 194 (Va.). — A manufacturing 
company, incorporated to generate power, light and heat, was granted the 
right of eminent domain. By the charter it had the option of devoting its 
products to its own use or the use of the public. Held, that as the public had 
no definite right to the use of the products, the provision giving the company 
the right of eminent domain was unconstitutional. 

The law is becoming settled on the point involved. The right of eminent 
domain was given to manufacturing companies upon consideration of "general 
good" in French v. Braintree Mfg. Co., 23 Pick. 220, and Olmstead v. Camp, 
33 Conn. 532, and denied in Hay v. Cohoes Co., 3 Barb. (N. Y.) 47. The 
reasons with which this policy of "general good" originated have long since 
ceased to exist. Jordan v. Woodward, 40 Me. 323. By the modern doctrine, 
to justify the granting of the right of eminent domain to a private corpora- 
tion, the interest of the public must be well defined. Gilmer v. Lime Point, 
18 Cal. 229. And the State must have a voice in the manner in which the 
public may avail itself of that use. Board v. Hoesen, 14 L. R. A. 114. See 
also C. B. & Q. Ry. Co. v. State, 50 Neb. 399. 

Equity — Jurisdiction — Trespass — Injunction. — Freer et al. v. Davis 
et al., 43 S. E. 164 (W. Va.). — Held, that where irreparable mischief is 
being done to real estate, and the title of the land is in dispute, a court of 
equity will enjoin the trespass pending the determination in a court of law 
of the question of the title. Brannon, J., dissenting. 
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This court has held in Watson v. Ferrell, 34 W. Va. 406, and in Becker 
v. McGraw, 48 W. Va. 539, that controversy as to title excludes the juris- 
diction of a court of equity to enjoin trespass to real estate. The majority 
opinion, by the present decision, recognizes the modern practice. Pending 
the litigation of an estate at law, equity may issue an injunction to prevent 
waste. Griffith v. Hilliard, 69 Vt. 643; Erhardt v. Boaro et al., 113 U. S. 
537 ; Fulton v. Harman, 44 Md. 521 ; Duvall v. Waters, 18 Am. Dec. 350. 

Evidence — Admissions of Devisees. — Dennis v. Neal et al., 71 S. W. 
387 (Tex.). — In proceedings for the probate of a will contested on the ground 
of undue influence, held, to be error to admit evidence of admission of one 
of several devisees, tending to show such influence. 

This case holds according to the decided weight of authority. 9 Am. & 
Eng. Enc. Law 343. The decisions are based on the principle that there is 
merely a common interest among devisees and in order that an admission of 
one may be used against another there must be a joint interest. 3 Starkie, Ev. 
1708. There are, however, decisions to the contrary. Beall v. Cunningham, 
1 B. Mon. 399. 

Insurance — Accident — Construction of Policy. — Rorick v. Railway 
Officials and Employees' Acc. Ass'n, 119 Fed. 63. — A policy insuring only 
"against physical, bodily injury resulting in disability or death," provided 
that notice of such accident should be sent "within fifteen days from the 
date of the accident causing the disability or death." Plaintiff's husband 
struck his head against a projection in a car, but thinking the injury trivial 
he continued to work for six days. He then became insane and died on 
the seventh day, an autopsy showing that the blow was the sole cause of 
death. Notice was given to the insurers within fifteen days from the dis- 
ability but not from the blow. Held, that the condition of the policy was 
satisfied. Gilbert, Circuit J., dissenting. 

The courts are not inclined to place a narrow and technical construction 
upon insurance policies but favor the insured. McNally v. Phoenix Ins. Co., 
137 N. Y. 389. In Tripp v. Provident Fund Society, 140 N. Y. 23, notice 
within ten days of the finding of the assured's body buried in a fallen building, 
fulfilled the requirement of notice within ten days from date of the accident. 

Insurance — Fire — Blanket and Specific Policies — Prorating Loss. — 
Schmaelzle v. London and L. Fire Ins. Co., 53 Atl. 863 (Conn.). — Property 
consisting of several items was insured by several policies, some blanket 
and some specific, each policy providing, "This company shall not be liable 
under this policy for a greater proportion of any loss on the described 
property, than the amount hereby insured shall bear to the whole insurance." 
Held, that for the purpose of determining the proportional liability of the 
blanket and specific policies, on the first item the full amount of blanket 
insurance is to be considered, on the second item such amount less its 
liability on the first item, and so on. 

The existence of the specific policies makes necessary a construction of 
the prorating clause, to determine what shall be considered the "whole in- 
surance" on each item. Where no question of apportionment arises, the 
whole amount insured by a blanket policy attaches to each item thereunder. 
3 Joyce, Ins. 2456. Yet the weight of authority has held, where there was 
specific as well as blanket insurance, that the "whole insurance" on any item 



